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N A RECENT CIRCULAR LETTER sent out by “The Nation,” this sentence Hon. A. z 
occurs: “In the well-balanced individual, emotion and intellect go hand in hand |) Hon. Tho 


to produce an effective and harmonious * * * unit.” To this is added: 
“Perhaps one modern individual in a million comprises such a unit.” Trent G. / 
This particularly impressed me, as it came to my desk the morning after § Donald Bz 
meeting and listening to just such a “unit,” who combined with the most whole- a 


some of emotion and one of the very finest of intellects a wealth of sparkling wit 
and delightful humor. 

That “unit,” who, I am sure, is even more than one in a million, was Hon. Hon. May 
Camille Kelley, of Memphis, Tennessee, the first woman in the South to be given Ade. Mull 
a judgship. This was fourteen years ago. She has held her office continuously med W. | 
ever since, and has never been opposed for reelection. 

This truly remarkable woman presides over the Juvenile and Domestic Re- J Clarence I 
lations. Departments of the Memphis court, and her understanding and humane 
administration of her great and arduous duties (she has handled more than 
thirty-two thousand cases) have brought her nation-wide acclaim. Tow McD. 

The Los Angeles Bar Association owes the women lawyers of our com- a 
munity a debt of the deepest gratitude for bringing Judge Kelley here from Ewell D. - 
Memphis, as the principal speaker at the recent monthly (May) dinner of the. §Harry J. } 





Association, the program for which was placed in the able hands of and was con- ©. A. Ball 

ducted by our splendid group of women lawyers. Charles E. 
The meeting illuminated by the presence and personality of Judge Kelley will 

long remain a shining mark for other Bar Association programs to aim at. oe 5. hi 


gE Sale Lewis W. 
To the women lawyers and to the others who contributed to the success of Chas, E. N 

this most excellent of programs, our Association is deeply grateful. 
W. H. ANDERSON, Joe Crider, 


: wsdl . 
President of the Los Angeles Bar Association. He Wrig 
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Hon. FI 
Hon. M: 
Correct Forms for Trust Deeds... |} = 
OST of those in California who are in the business of loan- id : 
ing money on real estate security prefer the TRUST DEED 
whether for the first or for junior liens. aL G 
The wording of a Trust Deed is important. The ordinary form 
is often inadequate for special circumstances. Security-First ].Karl I 
National Bank has prepared several forms of Trust Deeds to fit 
varying needs with the changes made necessary by recent David V 
legislation. Donald 
| We have printed an extra supply of these “legal blanks,” prepared by com- 
| petent and experienced attorneys, framed in words whose exact mean- [J Joe Crid 
| ings have been determined by the courts. Alfred E 
| Attorneys may obtain forms at any Security-First branch or office. Kimot 
There is no charge for them. oer 
| 
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ATTENTION TO EMPLOYERS! 


HELP YOUR FELLOW MEMBERS! The office of the Associ- 
ation has on file applications for employment classified as follows: [yon H: 


Hon. Jos 





Experienced practitioners seeking salaried positions; William F 
Attorneys recently admitted seeking salaried posi- 
tions; Louis G. ( 
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. f thei ki f thei li ° Erwin W 
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Hon. Cles 
Leslie Bo 
Hugh Go 
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How Shall We Change the Criminal Law? 


By Charles W. Fricke, LL. M., J. D., LL. D. 
Judge of the Superior Court, Los Angeles County 


ITH the periodicity of hay fever we 

develop a crop of suggestions for 
changes in the criminal law and in our 
criminal procedure. Some of the sugges- 
tions are annuals, some are perennials, and 
not infrequently we observe examples of 
hybridization. All of this effort seems di- 
rected to the end of obtaining a larger per- 
centage of convictions and a reduction in the 
time between arrest and punishment of the 
guilty. Frankly, much of the effort to 
change the law appears to the writer to be 
based on the theory that improved tools will 
produce better results and too little at- 
tention is paid to the theory that results are 
more likely to depend upon the persons who 
handle the tools. A presentation of some 
of the more prominent changes may, how- 
ever, be worthy of discussion to the end 
that those of merit may secure their addi- 
tion to our law. 


Five-SIxTHS VERDICT 


For a number of years it has been sug- 
gested that, except in cases carrying the 
death penalty or involving life imprison- 
ment, the verdict may be rendered by five- 
sixths of the jury. The energy used to put 
forth this plan is wholly out of all pro- 
portion to the very small number of disa- 
greements of which only a still smaller 
number are disagreements in which we 
find ten or eleven jurors agreed. It might 
be suggested that it does not follow that in 
a case where the jurors disagree in the 
proportion of ten to two that the minority 
is not right and- the majority wrong. 

In the case of People v. Pompa, the first 
trial resulted in a disagreement in which 
only two jurors voted for a first degree 
murder conviction. Upon a retrial upon 
the same evidence the jury returned a 
verdict finding the defendant guilty of first 
degree murder and fixing the penalty at 
death, a sentence which was later carried 
out. Under a five-sixth majority verdict 
law that defendant would have been ac- 
quitted. The Pompa case is not an iso- 
lated instance and the writer has known 
of cases in which the first trial resulted in 
ut one juror voting guilty but which re- 
sulted in a conviction upon a second trial. 














Furthermore the exclusion of cases carrying 
the penalties of life imprisonment or death 
from a five-sixth rule would exclude prac- 
tically every case in which there is a dis- 
agreement. In cases of lesser magnitude 
disagreements are not only rare but the 
juries usually are quite evenly divided; it 
is in the cases of major felonies that we 
find one or two jurors disagreeing with 
their fellows. The proposition however has 
some merit—it furnishes a subject for dis- 
cussion. 
CoMMENT ON EVIDENCE 

Permitting the judge to comment upon 
the evidence: This practice is permitted 
in England and in our Federal Courts. 
Jurors are either wholly inexperienced or at 
best have little experience with the task 
of weighing evidence and deciding questions 
of fact. <A trial judge with a mine of 
experience acquired as a trial lawyer fol- 
lowed by a period upon the bench has of 
necessity the ability to make a keener an- 
alysis of the evidence and a more accurate 
scale upon which to weigh the evidence. 
The benefit of this experience could readily 
be, at least in part, passed on to the jury 
if the court were permitted to comment 
upon fact and the evidence. Such com- 
ment must however never develop into ad- 
vocacy of the cause of one of the parties. 
Members of the legal profession, especially 
those with extended trial experience, are fa- 
miliar with the unreliability of certain types 
of admissible evidence. 

We know that the evidence of oral decla- 
rations of a person is to be received with 
caution since the recording and reproduc- 
ing apparatus of memory, the ability of the 
witness to express himself and the pos- 
sible bias of the witness are important fac- 
tors, factors which may not occur or be 
known to jurors. Our present rule pro- 
hibiting the judge from commenting on 
facts prevents even the simple instruc- 
tion that evidence of the oral admission of 
a party is to be viewed with caution. 
(Hirshfield v. Dana, 193 Cal. 142; People 
v. Hovermale, 76 Cal. App. 91). Our 
judges should have the ability to comment 
upon the evidence fairly and with benefit to 
the jury and to permit this practice. would 
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COURT RULES 


Available Now at the Daily Journal Office 


212 Page Loose-leaf compilation of Court Rules and Rules of 
Practice, with New Rules, and Amendments, effective July 1, 1932. 


SUPERIOR COURT—Los Angeles County 

SUPERIOR COURT—Judicial Council Rules 

SUPREME AND APPELLATE COURTS—Judicial Council 
APPELLATE DEPT. SUPERIOR COURT—Judicial Council 
MUNICIPAL COURT—Los Angeles 

UNITED STATES DISTRICT COURT--Southern District 
COURTS OF ADMIRALTY of the United States 

COURTS OF EQUITY of the United States 





All amendments, made since the publication, are available, 
in loose-leaf form, at Daily Journal Office, without charge. 


PRICE $1.00 
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A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 















Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and having a high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 
all times. 


Main Office, Fifth and Spring 


CITIZENS NAvONAL BANK 


LOS ANGELES 






witnesses 
and declz 
or to de 
proof of 
dicted by 
A rule 
the failur 
larger pe 
stand. L 
of the ef 
fail to t 
stand unl 
greater d 
permit th 
defendant 
is to be f 
viously d 
limited ir 
or of cor 
Biense cou 
Rfendant’s 
Sary to c 
dence to 
Pendant r 
Bie prose 
imony. 

Proof is : 


Should 









































2a Hy call the | 





LOS ANGELES BAR ASSOCIATION BULLETIN 





227 





a 


result in verdicts more likely to be justi- 
fable and, possessed of such advice, juries 
should be able to arrive at a verdict in a 
shorter time. 


As another instance may we cite the sub- 
ject of punishment upon which the court, 
except in the few cases where jurors are 
by law required to fix the penalty, now in- 
structs the jury that they must not take 
the question of penalty into consideration 
in arriving at a verdict. This instruction 
is more often disregarded than followed by 
jurors. Were the court permitted to go fur- 
ther and state to the jury the reasons why 
penalty should not be considered the jury 
would be much more likely to leave the ques- 
tion of penalty out of their consideration. 








DEFENDANT FAILs To TESTIFY 


Should the district attorney be allowed to 
comment upon the fact that the defendant 
has failed to testify in his own behalf? This 
question has provoked much discussion for 
years. Why bother about it? In the first 
place we can hardly conceive a jury so 
mentally defective as to be unaware that 
the accused has not testified unless the 
prosecution tells them so in his argument. 
Furthermore the law permits the district 
attorney in his argument to enumerate the 
witnesses who have testified on each side 
and declare that none others have testified 
or to declare that certain portions of the 
proof of the prosecution are not contra- 
Hidicted by any sworn testimony in the case. 
mWtA rule permitting further comment upon 
the failure to testify would not compel any 
larger percentage of defendants to take the 
stand. Defense counsel are perfectly aware 
Hpot the effect upon the jury if their clients 

fail to testify and place them upon the 

stand unless to do so would subject them to 
greater disadvantage. Again, if we are to 

permit the prosecutor to comment upon a 

defendant's failure to testify, what argument 

is to be permitted to defense counsel? Ob- 
Hiviously defense counsel would have to be 

limited in argument to matters in evidence 

or of common knowledge. To permit de- 
f'ense counsel to argue the reason for de- 
i endant’s failure to testify it would be neces- 
Bsary to open the doors of the law of evi- 
dence to admit proof of the reason for de- 
Rendant not testifying and the evidence of 
Be prosecution to meet such defense tes- 
fimony. The spectacle of this new line of 
Proof is not very appealing. 


Should the prosecution be permitted to 
ssssecall the defendant to the stand as is per- 


























mitted in civil cases? If called the de- 
fendant could still refuse to answer ques- 
tions which might tend to incriminate him. 
The argument that if innocent there is no 
reason why the accused should not testify 
and that, if guilty, there is no reason why 
the cause of justice should not be promoted 
by permitting his being called as a witness 
is an argument which has much force. 


Prompt TRIALS 


“Trials should take place within thirty 
days after the information is filed.” As a 
matter of fact cases during recent years 
have been set for trial on dates less. than 
thirty days after the entry of the plea. 
Continuances in criminal cases can no 
longer be granted upon consent of the 
parties and can be granted only when the 
interests of justice require and then only 
“upon affirmative showing in open court.” 
To deny a postponement of the trial in 
every case beyond a period thirty days after 
plea would in some cases make either prose- 
cution or defense an impossibility because 
there are cases which can not be presented 
with such a limit on the period of prepa- 
ration and continuances are actually neces- 
sary at times because of matters wholly be- 
yond the control of the parties and counsel. 
Section 1050 of the Penal Code relating to 
the fixing of trial dates and continuances 
furnishes all the law which is needed upon 
the subject of speedy trial especially when 
coupled with .the other provisions of that 
Code which provide for a dismissal for fail- 
ure to diligently prosecute. (Pen. Code 
1382, et seq.) 

FILinG oF INFORMATION 


The proposal that informations be filed 
within less than the fifteen days after the 
holding of the defendant to answer at a 
preliminary examination as now provided is 
probably made without a full knowledge of 
the reason for some delay at this step of 
our procedure. If the only thing to be 
considered in the filing of the information 
was the testimony at the preliminary ex- 
amination and the commitment, the infor- 
mation could easily be filed the same day. 
Other factors, however, enter into the mat- 
ter of filing an information. Section 969a 
of the Penal Code requires that all prior 
felony convictions of the defendant shall be 
pleaded in the information. To do this 
time is required within which contact may 
be made with the State and National Bu- 
reaus of identification to secure the prior 
criminal records, if any, of each defend- 
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ant and even fifteen days is often insuffi- 
cient for this purpose. 

Also, under our present law, the informa- 
tion may not only charge the offense for 
which the defendant is held to answer but 
may also charge any offense shown by the 
testimony at the preliminary examination of 
which the Superior Court has jurisdiction. 
Then again the defendant is entitled to a 
copy of the transcript of the testimony at 
the preliminary examination, commonly 
furnished him at his arraignment. Gen- 
erally, particularly when the defendant se- 
cures new counsel for his trial in the Su- 
perior Court, the transcript is necessary to 
enable counsel to protect his client’s interest 
in the proceedings prior to and including 
the plea. It takes some time for the re- 
porter to write up the transcript. There 
are plenty of reasons why the information 
should not be filed until the transcript is 
available. 


As To PAROLE 


Should parole be denied to any person 
who used a deadly weapon in the com- 
mission of his crime? The impulsive answer 
is one in the affirmative. We believe this 
is due to a misunderstanding of the true 
purpose and definition of parole. Parole 
is the release of a convict, who has served 
a period of imprisonment adequate for the 
offense which he has committed, before the 
end of the period of his sentence. Where 
parole is properly and intelligently admin- 
istered no prisoner is released on parole 
until he has served such a length of im- 
prisonment as the circumstances require. 
If he has served such a period the factor 
of a deadly weapon figuring in the crime 
has already been taken care of and a parole 
thereafter, providing as parole does for a 
further period of responsibility and super- 
vision, would really be in the interests of 
society. 

The criticisms of parole are predicated 
upon the brevity of the detention of the con- 
vict rather than upon the fact of parole. 
There is also objection to statutory regula- 
tion by general rule of the matters involv- 
ing the proper period of imprisonment, a 
subject for the exercise of a wise discretion 
rather than the application of a rule. In our 
present probation law it is provided that 
probation cannot be granted to any person 
“who shall have been convicted of 
grand theft and who at the time 
of the perpetration of said crime 
was armed with a deadly weapon. . . . 

Some time back three fishermen stopped 


. 
” 


at one of our islands and stole a heifer for 
fresh meat purposes. Under law this con- 
stitutes grand theft and an application of 
the probation law, with a period of re. 
flecting in the county bastile would have 
been ample punishment when coupled with 
the usual conditions of probation including 
reimbursement of the owner of the bovine 
animal but the fishermen had, as to two of 
them, unwisely armed themselves, one with 
a rifle and one with a shot-gun, and stole 
the critter by the process of shooting it. 
Under the law probation had to be denied, 
the denial being later affirmed on appeal. 
Multipie instances might be cited of the in- 
advisability to substitute rules of thumb 
for sound discretion in the matter of dis- 
position of persons convicted of felonies. 


TESTIMONY OF ACCOMPLICE 


Another suggestion is that we amend our 
law so that a defendant may be convicted 
upon the uncorroborated testimony of an 
accomplice. While it is true that we might 
now and then secure a conviction if the 
law did not require corroboration of an 
accomplice it is doubtful if the law should 
be so changed. The degree of corrobora- 
tion under our present law is but slight and 
need go only to the extent of tending to 
connect the defendant with the commission 
of the offense. It is only when, outside of 
the testimony of the accomplice, there is an 
absolute absence of evidence connecting the 
defendant with the crime that a conviction 
cannot be sustained as a matter of law. Togo 
farther and remove all requirements of cor- 
roboration would subject a defendant to 
conviction upon the testimony of a self 
confessed criminal without any other testi- 
‘mony connecting the accused with the 
crime. A knowledge of the type of indi 
vidual who generally testifies as an accom- 
plice will and should make us reluctant to 
convict upon his uncorroborated testimony. 


CRIMINAL Court OF APPEAL 


Establishment of a criminal court d 
appeal. This has several times been recom 
mended by the Committee of Criminal Law 
and Procedure of the Los Angeles Bar As 
sociation. Our present Courts of Apped 
are overcrowded with work. A prominent 
kidnaping case tried and appealed over 
three months ago, a case involving the 
death penalty, is not yet submitted. Ou 
present appellate courts are overcrowded 
and still criminal appeals should be most 
promptly decided. In fact the one plac 
where we are justly subject to the critt 
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cism that there are long delays in crim- 
inal cases is in the period between the 
notice of appeal and the remittitur. We 
need then additional appellate court power. 
If a court, along the line of the Texas 
court of criminal appeal, were created, the 
burden of criminal appeals would be taken 
from our present appellate courts and their 
energies could be devoted to civil matters. 
Furthermore, being specially devoted to the 
handling of criminal appeals, such a court 
could devote the necessary effort of spe- 
cializing in the field of criminal law and 
procedure. 


Criminal law is a field of its own and a 
subject large enough to merit specializa- 
tion. Under our present system there are 
entirely too many instances of the Supreme 
Court granting hearings in cases decided 
in one of the District Courts of Appeal 
and too many instances in which the Su- 
preme Court has reversed the opinion of 
the District Courts of Appeal and this high 
percentage not only encourages petitions 
for hearing before the Supreme Court but 
tends to make the latter court more in- 
clined to grant hearings. A criminal court 
of appeal, its justices experts in criminal 
law, could well be made the court of last 
decision in the state and, even though it 
were not, the creation of such a court would 
reduce hearings in the Supreme Court to 
a negligible minimum. 


IMPOSITION OF DEATH PENALTY 


And someone suggests the speedy impo- 
sition of the death penalty. This is some- 
what corollary to the last subject. Ob- 
viously the death penalty should not be 
imposed before the appeal is decided and 
almost without exception every death pen- 
alty case is appealed. The appeal de- 
cided, there is no further occasion for de- 
laying the death sentence. It may be that 
the period, within not less than sixty days 
nor more than ninety days after the fixing 
of the day of execution, now fixed by law 
for the execution should be shortened, ped- 
haps to a period of not less than thirty nor 
more than sixty, which latter period was 
formerly that set for this proceeding. 

It is also suggested that the instructions 
should give the rules as to presumption of 
innocence, burden of proof and reasonable 
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(NOTE: The subject of penology, the indeterminate sentence and parole, and insanity in 


doubt but once. No legislation is required 
to accomplish this result. It is already 
a general principle of the giving of instruc- 
tions that a rule of law should be given but 
once in the instructions. If the rule is 
repeated, whether in the same form or with 
variations, the surplusage is chargeable to 
the trial judge. 


Bonp In FELony CASES 


Suggestion is made that we prohibit bail 
in felony cases. There is some justification 
in prohibiting bail in those major felonies 
which are a menace to society where the 
proof of guilt is substantial Our code 
so provides in the case of offenses punish- 
able with the death penalty. Some of us 
may agree that we might include those of- 
fense which are punishable by life im- 
prisonment. But we doubt whether any- 
one really familiar with all the felonies 
under our law, many of them offenses not 
involving moral turpitude, and bearing in 
mind that some of the defendants have 
good defenses, would approve of a law de- 
nying admission to bail in all cases of 
felony. 

Should the defense of “alibi” be affirma- 
tively pleaded? Some years ago our law 
was amended to provide that the defense 
of insanity can not be interposed unless the 
defendant specially pleads “not guilty by 
reason of insanity.” At the same annual 
convention of the state bar which endorsed 
this requirement as to the insanity defense 
the proposal that the defense of alibi be 
also required to be pleaded was disap- 
proved. Since that time Ohio and Michi- 
gan have adopted laws to this effect and 
their operation has been such as to recom- 
mend the adoption of such a law in the 
other states. (See discussion in The 
Journal of Criminal Law and Crimin- 
ology, Vol. XXIV, No. 5.) The argu- 
ment in favor of such a requirement is 
simple: if the alibi is honest and truth- 
ful there can be no harm to the accused to 
require him to state where he in fact was 
at the time of the commission of the crime 
and if the alibi be fabricated there is good 
reason why the prosecution should have 
sufficient advance notice of the nature of 
the defense so as to be able to defeat it. 







its relation to crime are not included in this paper since each of the subjects requires a discussion 


at such length as to furnish material for a paper by itself. 


Reference is made to The State Bar 


Journal for February, 1934, for a list of some of the suggested changes in our criminal procedure.) 
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Junior Barrister Contests 
By George Keefer, of the Los Angeles Bar 


TTENTION of the Junior Barristers 

is now divided between two import- 
ant annual events, to-wit: the Legal Article 
Competition and the Country Club Out- 
ing. The rules for this year’s contest are 
as follows: 

1. The Junior Barristers of the Los An- 
geles Bar Association will award the fol- 
lowing prizes to successful participants com- 
plying with these rules, writing and de- 
livering legal articles to the Legal Ar- 
ticle Competition Committee of the Junior 
Barristers : 

First Prize $50.00 and the Bancroft- 
Whitney award of Jones on Evidence, 
six volumes. 

Second Prize $30.00 and the West Pub- 
lishing Co. award of Words and 
Phrases, Fourth Series, four volumes. 

Third Prize $20.00. 

Fourth Prize $15.00. 

Fifth Prize $10.00. 

2. Participants must confine their arti- 
cles to subjects of current interest to the 
legal profession. Awards will be based 
upon general excellence, authoritativeness, 
originality of thought, and value of the 
article to the particular field to which it 
relates. 

3. First prize will be awarded to the 
partcipant submitting the best article, judged 
by the standards stated above; second prize 
to the participant submitting the next best 
article judged by such standards, and so on 
until all the prizes have been awarded. 
Duplicate awards will be made to partici- 
pants tied for any prize. 

4. Three judges will be selected by the 
Legal Article Competition Committee of 
the Junior Barristers to judge the entries 
and award the prizes. The names of the 
judges will be announced prior to the close 
of the contest. Each participant expressly 
agrees that a decision of a majority of the 
judges on all matters submitted and their 
interpretation of these rules will be final, 
conclusive and binding upon each said par- 
ticipant, and that the Junior Barristers shall 
be under no obligation other than to award 
the prizes in accordance with the decision of 
the judges. 

5. No entry fee is required and any 
member of the Junior Barristers under 35 


years of age and in good standing may 
compete. Members of the Legal Article 
Competition Committee may not compete. 

6. Articles shall not exceed 7,500 words, 
exclusive of citations and comment on cita- 
tions in footnotes, and shall be typewritten, 
double-spaced, except quotations, which shall 
be single spaced and indented, and except 
footnotes, which shall be single-spaced, on 
8'¥%xl1l-inch paper and bound on the left 
side. Participant’s full name and address 
shall appear on his article. All authorities 
and sources of information must be stated 
by citations in appropriate footnotes 
throughout the article. Acknowledgement 
of all quotations must be made. 


7. Articles submitted must be written by 
the participant solely for this contest and 


the 
1934 
been 


Brow: 
Carpe 
Davis 
Desm 
Dillor 
Donat 
Down 
Drum 
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Higgi 
Hoag, 
Irvine 
McFa 
Miller 
Morrc 
Raski 
Richt 
Rodi, 

Sappe 
Stewa 





must be participant’s own original work. 
Theses, articles and other works prepared 
prior to the commencement of this contest 
will be rejected. Each participant shall 
certify at the end of his article that he has 
complied with these rules. 


8. This contest will close and original 
and two copies of articles must be delivered 
or mailed to the Junior Barristers Legal 
Article Competition Committee, care of Los 
Angeles Bar Association, Rowan Bldg., 458 
S. Spring St., Los Angeles Calif., on or be- 
fore midnight, October 15, 1934. (Mailed 
articles must be mailed, with postage fully 
prepaid and bear a postmark not later than 
12 o’clock midnight, October 15, 1934.) 


9. Articles submitted in this contest 
shall become the exclusive property of the 
Junior Barristers of the Los Angeles Bat 
Association, and it may without liability 
publish or cause to be published the wholef 
or any part of all of such articles in any 
publication or publications selected by it, 
and it shall have all rights of an author 
therein. Credit for authorship shall be given 
the participant or participants submitting 
the published articles. Articles submitted if 
this contest will under no circumstances be 
returned to participants. 


Junior Barristers’ LEGAL ARTICLES 
CoMPETITION COMMITTEE 
Wm. Howard Nicholas, Chairman; Wil 
liam A. Page, Arthur M. Rogers, Jr., Robert 
G. Wheeler. 
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Austin, 
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Membership Drive Brings in Many Members 


UCH CREDIT is due the membership committee for its successfud drive for new 

members, and to induce former members who had dropped out, to come back into 

the Association. A total of 190 members have been added to the roll since January 1, 

y may | 1934. Of these, however, 37 were enrolled prior to the membership drive and 80 have 
Article | been reinstated since January 1, 1934. Following is a list: 


pete. Brown, Lee G. 
words, § Carpenter, Charles E. 
n cita- } Davis, Richard E. 
ritten Desmond, Walter J., Jr. 
| i Dillon, Edward T. 
1 Shai § Donatelli, Victor 
except — Downs, Walker W. 
ed, on} Drumm, Lawrence E. 
he left | Gandy, Richard K. 
Higgins, D. Clifford 
dress} Hoag, Hallack W. 
1orities § Irvine, James Milton, Jr. 
stated } McFarland, W. Joseph 
otnotes § Miller, Ralph Waldo 
pement Morrow, John Cc. 
Raskin, Edward M. 
Richter, George R., Jr. 
tten by § Rodi, Karl B. 
st and™ Sapper, Herbert 
ort Stewart, Jerome Tucker 
WOM} Ashley, H. H. 
‘epared§§ Bland, John L. 
contest § Bottorff, Fred M. 
t shall Bowen, Robert R. 
he has Brown, C. C. 
Bullitt, Keith 
Burrell, Howard L. 
yriginal carr, William P. 
Jiveraa Churchill, E. Perry 
J Daugherty, Harry A. 
: Legal DeJane, William Miller 
of Los Dickson, Joseph H. 
lg., 4589 Fairbank, F. G. 
. or be Field, David E. 
Mas Gallagher, Lasher B. 
Mae Goodcell, Rex B., Jr. 
3© TUMY® Hamblin, Donald W. 
er than Higgins, Charles G. Y. 
934. ) Hoyt, Raymond 
Kelly, James F. 
contest® Koch, Victor E. 
of the Lane, Lewis P. 

















les Bar ee. William 
tahility cCarthy, Hon. Charles P. 
ae Meyer, G. Ellsworth 


, Nordstrom, Arthur W. 
in any§ Ratcliff, Glen W. 
by tt coats, Elliott H. 

hor Renwick, Edward C. 
ae veal Rose, HL. Jr. 

# Rotchford, Hugh B. 
ymiittingy Sisenwein, Max 
litted if bd W. M. ; 

s bem Walther, Elmer J. 
pee Waltz, Richard C. 
Warbasse, Herbert N. 
icLes § Williams, Sydney M. 

Zebrack, Simon 
, pAllen, Harry .. 
n: Wil Carter, Sanford I. 
Rober Austin, Gertrude H. 
| Clarke, Robert Doane 
de Lavinge, Emilio C. 


Feldmeier, John F. 
Foran, John Francis 
Gardett, Henry Warner 
Gaudio, Antonio 

Grey, Philip E. 

Hall, Ray T. 

Hemm, Arthur R. 
Holcomb, Harley J. 
Holland, Paul D. 
Hawkes, William Mayhew 
Kelly, Gerald G. 
Kemble, Helen 
Komins, Robert 
Kopp, Robert E. 
Lamdan, Leonard K. 
Lane, Maxwell E. 
Martin, Hugh B. 
McIntire, Lon Reed 
McNulty, James J. 
Malet, Frank 

Opelt, Luther Fillmore 
Pauly, Harry C. 
Pennington, Frances Fay 
Reiter, Francis Marion 
Roesch, E. R. 
Roethke, William A. C. 
Sachse, Franz R. 
Scharlin, Elf 

Sharritt, Charles E. 
Smith, Charles Blakeslee 
Smith, H. Allen 
Smith, Powell Eugene 
Snyder, Sidney 
Solotoy, Percy 

Steven, John 

Tobey, Richard J. 
Torrance, Jessie 

Trau, W. Wallace 
Waters, Frank J., Jr. 
Weatherwax, Wilbert S. 
Woolpert, C. Frederick 
Zimring, Molly Dilman 
Faries, McIntyre 
Miller, Arthur Carlton 
Morgan, Vincent 
Thoms, Clifford 
Woodward, Marcus A. 
Adams, Charles Francis 
Andrews, Claud B. 
Arterberry, Herman L. 
Babior, Louis A. 
Bridge, Collamer A. 
Brown, Henry 
Cameron, Herbert 
Cassell, Harrison 
Christensen, Wm. 
Cobb, Francis B. 

Cobb, Lawrence 
Collins, Oscar O: 
Concannon, John M. 
Cort, Wm. E 

Cosby, Fairfax 

Davis, Karl Lynn 


Day, William C. 
Dunlap, Robert H. 
Elias, Theodore J. 
Elliott, Harry William 
Emans, J. Frances 
Feldman, Charles K. 
Fenton, James E. 
Fisher, Arthur C. 
Flanagan, James A. 
Fostinis, E. J. 
Freund, Leo 
Gang, Martin 
Gilford, Max M. 
Gibson, H. Y. 
Grant, Kenneth E. 
Grua, Clifford P. 
Hayne, Brewton A. 
Hennessy, Harry T. 
Herlihy, Frank G. 
Honberger, Paul S. 
Joos, J. W 
Jones, Bourke 
Kauffman, Kurtz 
Kearney, }. L. 
Kelly, Charles J. 
Kendall, Newton J. 
Kibbey, Walter B. 
Klein, Saul S. 
Leavy, J. Miller 
Leighton, Everett W. 
Lindley, Francis Haynes 
Lion, Berge 
Mack, James W. 
Maine, Ernest K. 
Minter, Louis B. 
Norcop, Maurice R. 
Northrup, Alfred S. 
Pollard, W. L. 
Pugh, Harriet W. 
Quail, Jarvis T. 
Reay, Russell H. 
Reynolds, Wyman G. 
Roll, Silas Ernest 
Rouse, Frank 
Runge, Louis C. 
Salem, James 
Sampson, Richard Hunt 
Scott, Kenneth K. 
Shapiro, Chaim 
Sims, James H. 
Sisk, Floyd S. 
Smith, Dave F. 
Sterry, Philip C. 
Taylor, Marshall 
Terrill, Homer B. 
Tinglof, Birger 
Todd, Robert A. 
Ware, Blanchard R. 
Wasson, George F., Jr. 
Wedekind, R. E. 
Wheat, Carl I. 
Wheatcroft, Albert E. 
Woods, Vinton T. 
Young, Omer R. 
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The Way of the Modern Ambulance Chaser 


MISSOURI COURT DISBARS IN INTERESTING CASE 


DECISION of interest to lawyers has just been handed down in the St. Louis 
Court of Appeals, Jn the Matter of Hi Summer, a lawyer, upon charges preferred 
by certain members of the bar who constitute the Committee on Grievances of the St. 


Louis Bar Association. 


The facts in the case, as stated in the opinion, are illustrative of the amazing ways of 
“ambulance chasers,” few of whom, unfortunately, are so thoroughly investigated and 
punished, as was the St. Louis offender. The court’s opinion said, in part: 


“Specifically the charge is that in March, 
1932, respondent attempted to corrupt and 
induce one William Van Horn, a member of 
the metropolitan police force of the City of 
St. Louis, to violate his duty as a police of- 
ficer by giving and furnishing to respondent 
confidential information contained in the of- 
ficial reports of the said Van Horn and other 
police officers to their superiors and relat- 
ing to arrests, accidents, and injuries to per- 
sons, for the purpose of enabling respond- 
ent to prosecute claims and suits for dam- 
ages against the persons alleged to be legally 
liable for said accidents and injuries; that 
as a consideration for the said Van Horn’s 
violation of his duty, respondent offered to 
pay him the sum of five dollars a week, and 
as part consideration for information to be 
thereafter given actually paid Van Horn the 
sum of five dollars; and that while Van 
Horn accepted said sum, he did not do so 
with the intention of complying with the 
request and solicitation of respondent, but 
instead reported the matter to his superior 
officers. 


“It is further charged that respondent so- 
licited and requested Van Horn to include 
in his written reports to his superiors of 
accidents and injuries investigated by him a 
false statement to the effect that the person 
or persons responsible for such accidents 
and injuries did not carry liability insurance 
covering his or their liability for the same, 
in order that such written reports would 
deceive and mislead other lawyers who 
might be seeking employment at the hands 
of such injured persons. 


“Notwithstanding the joinder of issue on 
the face of the pleadings, at the hearing on 
the charges the facts upon which the 
charges were based were tacitly and in ef- 
fect admitted by respondent through his 
counsel, who not only put on no eviderice 
themselves but did not even cross-examine 
the two witnesses who were brought for- 
ward by complainants.” 





The opinion recites how Summer called 
at Van Horn’s house, although he did not 
know the officer and proposed that Van 
Horn, who was stationed in a district 
where a great many motor accidents and 
police reports came under his notice, could 
make a lot of “easy money” by furnishing 
him, Summer, with reports, and continues; 


A “Goop Doctor” 


“It was then that respondent stated that 
it made’ no difference in his plans whether 
the parties were actually injured or not; 
that he had a ‘good doctor’ working with 
him ; and that ‘when the doctor got through, 
the party that was in the automobile ac- 
cident would have a broken arm or broken 
leg or something.’ Respondent thereupon 
handed Van Horn a five-dollar bill, promis- 
ing to pay him in cash every week, and also 
to pay for his telephone calls. He sug- 
gested that if Van Horn should happen 
upon a serious accident, he should get in 
touch with respondent before the patient 
reached the hospital; and he gave Van 
Horn his card, saying that he could be 
reached twenty-four hours a day, and that 
if he should not happen to be in the office 
himself when the call came, there would be 
a girl there to take the message. * * * 

“It further appears that respondent re- 
quested Van Horn to show in each report 
that the party responsible for the accident 
carried no liability insurance, so that other 
lawyers, seeing the official report, would 
consider that the claim was worthless and 
make no attempt to get the case.” 


SCATHING DENUNCIATION 


After reviewing all the facts the court 
said : 
“The future of the nation depends very 








largely upon the maintenance of justicé 
pure and undefiled; and the conduct of the 
lawyer must support and create confidence 
in the public mind in the administration of 
justice, and not be of a character to bring 
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reproach upon the legal profession or to 
alienate the favorable opinion which the 
public should entertain concerning it. Fail- 
ing in this, it is not only within the power, 
but it is the duty, of the court to remove the 
lawyer who is false to his trust from the 
ranks of the profession -to the end that the 
courts, the administration of justice, and the 
public at large may be protected against 
him. 

“How grossly has respondent betrayed 
the noble heritage that was his! In the 
most brazen fashion imaginable he has en- 
deavored to induce and bribe a police of- 
ficer to violate his own duty by furnishing 
him with advance information of the con- 
tents of police reports short of the time, if 
ever, that they were to be available to the 
public. In the same fashion he has sought 
to have the officer falsify the reports as part 
and parcel of his fraudulent scheme to prey 


upon the public, and in the hope that such 
falsification would react to his own selfish, 
personal gain. * * *. But perhaps most 
heinous of all, at least so far as regards the 
manifestation of his total lack of apprecia- 
tion of the functions of a lawyer, was the 
bland statement and confession of respond- 
ent to the officer that he had conspired 
with a doctor to perjure himself by magni- 
fying the injuries present in a given in- 
stance, or by manufacturing injuries if none 
had been sustained, thus evidencing a 
clearly thought out and pre-arranged pur- 
pose to embark upon a wholesale practice 
of extortion under the guise of and _per- 
petrated in the name of justice. * * *. 

“The judgment of the court is that re- 
spondent be removed from the practice of 
the law in the courts of this state, and that 
his license to engage in the practice of the 
law in this state be revoked.” 


-—————_- eer - — 


Number of Townships Reduced 


HE BOARD OF SUPERVISORS on 


May 28th passed and adopted Ordinance 


No. 2472 (New Series) dividing Los Angeles County into townships, and establishing 


the boundaries. 


The Ordinance, which will be effective 30 days after date of adoption, 


reduces the number of townships from 46 to 24, thereby eliminating 22 with accompanying 


justices of the peace and their court officers. 


The following are eliminated and merged with adjacent townships: 


Alamitos Azusa Norwalk 
Covina Franklin Universal 
La Rambla Nat’l Home Burbank 
San Dimas Talamantes La Brea 
Arnaz Bixby Redondo 
Dominguez Gardena Chavez 
Lomita La Crescenta 
So. Pasadena Rowland 
The list of 24 townships, showing those merged, follows: 
Antelope Malibu 
Belvedere Monrovia includes Azusa 
Beverly Hills includes Franklin, La Brea, Montebello 
National Home Pasadena includes South Pasadena 


Calabasas 

Catalina 

Compton includes Dominguez 

Downey includes Norwalk 

E] Monte includes Rowland, Covina 

Fairmont 

Glendale includes Burbank, La Cresenta, 
Universal 

Inglewood includes Gardena, La Rambla, 

Lomita, Redondo 


San Antonio 

San Fernando 

San Gabriel 

San Jose includes San Dimas 

Santa Monica 

Signal Hill includes Alamitos, Bixby 
Soledad 


Venice Chavez, Tala- 


includes Arnaz, 


mantes 
Whittier 
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“Bringing Legal Aid to the Little Man” 


NCE IN A WHILE, among the many 

writers who try to tell whdat’s wrong 

with the Bar, there appears one who offers 

something really constructive and worth 
while reading. 

In the New York Times Magazine of a 
recent issue, K. N. Llewellyn, Betts Pro- 
fessor of Jurisprudence at Columbia Uni- 
versity, writes most entertainingly of the 
plight of the lawyer without clients, of the 
little man who needs legal counsel, and 
offers a solution of what has become an 
acute problem. 

“Too many lawyers! They can’t all eat,” 
says Prof. Llewellyn. “Well, says the 
cynic, why should they? Indeed, why 
should any of them? Let the cynic be pa- 
tient for a moment. 


“The fact is that there is work enough, 
needed work enough, and pay enough for 
all our lawyers. The fact ts that most of 
the legal business of a metropolitan com- 
munity never gets done at all. The fact 
is that most of the lesser legal business 
that does get done is done wastefully, ex- 
pensively. We can combine more busi- 
ness and better pay for more lawyers, on 
the one side, with more service, speedier 
service, better service and cheaper ser- 
vice to the layman. Between us and such 
combining stand a number of things. But 
central to them all is an antediluvian or- 
ganization of the bar. 


“Look at the Bar. 
Bar. Where is it? 


Better, look for the 
The answer is: it*is 
not. There is not any Bar. There are 
only oodles and oodles of lawyers. As 
individuals many are able, most are hon- 
est, all but a few are hard-working. As 
individual lawyers, about half are well- 
trained technicians who can fiddle as ad- 
mirable a legal jig as you would care to 
dance to. As individuals, they do not 
beat their wives, they pay most of their 
debts (when they can)—and, like indi- 
viduals in other walks of life, have no 
earthly or unearthly conception of what 
it is all about.” 
Note: Italics ours. 
Bar A MOoNnopoLy 
The professor chides the lawyers and tells 
them they haven't “a glimmering in. their 


heads that they have as a group, as a Bar, 
a responsibility to- the public;” that each 
one of them worries about his rent, but it 
never occurs to any of them that “the 
Bar” is a monopoly, and that a monopoly 
owes a duty to serve the people responsibly, 
efficiently and for a reasonable charge. 


He then shows that with this monopoly 
of the Bar, “you can’t pin responsibility on 
anybody ;” that any lawyer can take your 
case if he pleases, and refuse it if he pleases. 
“That’s one thing,” says. the professor in 
his cutting analysis. “The next is worse; 
you can’t tell who is a good lawyer and who 
isn’t. Nor can you tell which of them 
(good ones or rotten ones) will charge you 
reasonably and which won't. But perhaps 
the worst thing of all this: most of the 
time you don’t know whether you need legal 
service or you don’t. And you don’t even 
know where to go to find it.” 

The professor says the so-called Bar in 
New York, for example, is organized there 
just as it was when the metropolis had 
50,000; that “the organization is just as 
modern,” and that the curious thing is “that 
most lawyers suffer under this—suffer, a 
good crowd of them, to the point of starva- 
tion.” He then tells you that there are 
four crowds of lawyers—only—whose meth- 
ods have been adapted to the conditions of a 
great city like New York. 

“The first is,” he says, “the Higher Cor- 
poration Bar. They are the Big Law. A 
few tens of firms, the law factories. 

They go about getting their business, and 
doing their business, in a business way. 
Their income is so disproportionately large 
as to unbalance income distribution through- 
out the bar. 

“The second crowd that has adjusted it- 
self to metropolitan conditions is the pro 
fessional mouthpiece of the professional 
crooks,” continues the professor. “Here 
again, the presence of a relatively tight 
knit small community within the Great 
Community makes spread of reputation pos 
sible. Fees these lawyers take in advance, 
measuring what the traffic will bear, be 
comes with them a high art. 


THE CHASERS 


“The third crowd who has fitted its ways 
to the new times consists of the ambulance 
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chasers. Hired runners find the cases, hired 
runners beat the claim adjusters to the bed- 
side, hired runners bring the cases to the 
lawyers who have employed them. . . . 
The service is skillful but costly, and limited 
to clients whose claims may run _ high 
enough to make it pay to take them on a 
gamble. ‘This is a mean racket—so mean 
that the Big Law men also salve their con- 
science by investigating ambulance chasing 
once every so often. 


“One last group: the Legal Aid So- 
ciety. There the man who has nothing can 


get legal service. The work is largely 
specialized to his needs. It is needed ser- 
vice. It is well done. But there is no- 
where near service enough to go around. A 
contribution of $100 a year per big law 
partner is not the scriptural tithe. And 
little lawyers are jealous of the business 
taken from them.” 


On y 10 PERCENT 

These “crowds of lawyers,” as the pro- 
fessor calls them, make up 10 percent of the 
lawyers in the city (speaking of New 
York). The rest struggle along and some 
“are threatened with a belt already tight, 
and tightening. The three non-charity 
crowds that make the law business go, run 
it as a business.” And yet, he says, “the 
public has quantities of legal business that 
needs doing, but which does not get done 
because the people who have the business 
do not know where to turn for decent 
treatment.” 

A RemMepby SUGGESTED 

Professor Llewellyn says “a Bar’ is 
needed that will include every lawyer with 
membership fees graduated by income; that 
the legal business should pay for affording 
the community legal service; that a mo- 


nopoly which covers the defense and pro- 
tection of legal rights should be made to 
serve all comers, whether they pay or not. 
He says the problem is to avoid futile self- 
recommendation, and yet develop the law 
business which the community needs to have 
done. 

“Let the associated lawyers take over the 
job,” says the professor. 


Finally, the professor tells the Bar what 
it can do: 


“A bar association can establish—and 
support—a half-dozen agencies staffed 
by adequate lawyers, to which men can 
come to see whether they have legal trou- 
bles and whether there may be a remedy. 
Partly such agencies would merely sift 
cranks and pathological litigants out— 
making clear, for instance, that a case 
already thoroughly lost was really thor- 
oughly lost. Partly, the agency would 
settle business upon the spot, using any 
fee toward its own expenses. Partly— 
mostly—it would refer the client to the 
top ten names on the certified list. Names 
used would reappear at the bottom of 
the list. 


“A bar association can undertake—and 
pay for—a campaign of what we may call 
legal hygiene, as distinguished from le- 
gal curing. When men are sued, they 
know they need a lawyer (though they 
mostly don’t know where to find one). 
But such matters as making a $900 
lease into a deal fair to both sides— 
such matters most men don’t realize to be 
worth $5 or $10. Neither do most men 
realize that $10 spent on the drawing of 
a will commonly saves $20 to $200 in 
bonds and expenses in estate adminis- 
tration.” 











before them for decision. 








The Selection of Judges 


(From Canons of Ethics of American Bar Association) 

T IS THE DUTY of the Bar to endeavor to prevent political considerations 

from outweighing judicial fitness in the selection of judges. 
earnestly and actively against the appointment or election of those who are un- 
suitable for the Bench; and it should strive to have elevated thereto only those 
willing to forego other employments, whether of a business, political or other 
character, which may embarrass their free and fair consideration of questions 
The aspiration of lawyers for judicial position should 
be governed by an impartial estimate of their ability to add honor to the office 
and not by a desire for the distinction the position may bring to themselves. 


It should protest 











——— 
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Defining the Indefinite 


*By George Keefer, of the Los Angeles Bar 


HE INDEFINITE article “a”, although 

conveying the meaning “one” when 
placed before a singular noun, is not of 
necessity a singular term. It is often used 
in the sense of “any”, and is then applied 
to more than one individual object. 

That a distinction of this nature can be of 
utmost importance in the construction of 
statutes, deeds, contracts, and writings of 
every description is evidenced by the fact 
that at numerous times people have differed 
in opinion upon the subject with enough 
conviction in the rationality of their re- 
spective contentions to hire attorneys to 
carry their arguments to the higher tri- 
bunals of justice. Let us, then, review some 
of the outstanding decisions concerning the 
point. ; 

Perhaps the most widely cited case is that 
of State v. Martin’, a controversy arising in 
the State of Arkansas in the year 1895. 
The Constitution provided that the State 
should be divided into convenient circuits, 
each circuit to be made up of contiguous 
counties, and “for each of which counties 
a judge shall be elected.”” Mr. Martin, an 
enterprising lawyer from the backwoods, de- 
cided that in view of the increase in popu- 
lation within the counties adjacent to his 
home an extra judge was needed for that 
particular circuit, and, being somewhat of a 
politician, succeeded in getting himself 
elected to the position. His political op- 
ponents, annoyed beyond words by this au- 
dacious move, immediately petitioned the 
Attorney General to seek a writ of quo 
warranto directed against the newly robed 
Martin, contending that the word “a” in 
the portion of the Constitution above re- 
ferred to limited the power of the Legis- 
lature to provide for more than one judge 
in a judicial circuit. 

The court, being called upon to interpret 
the constitutional provision, kept to the 
front certain familiar and unvarying rules. 
(A) Unambiguous words need no _inter- 
pretation. (B) Where construction is 
necessary, words must be given their nat- 
ural and obvious meaning. (C) The 


words and provisions under consideration 
must be construed with reference to every 
other provision, so as to preserve harmony 
in the whole instrument. (D) The intent 
of the framers, gathered from both the 
letter and the spirit of the instrument, is 
the law. 

Martin’s political influence having been 
strong enough to procure the Legislature 
to pass a bill creating the additional of- 
fice of judgeship, the act of the law-making 
body was brought under direct scrutiny. 
In the language of the court: 


“When we come to pass upon the con- 
stitutionality of an act of the Legislature, 
we must remember that a State Consti- 
tution is not a grant of enumerated pow- 
ers. Its object is to outline the depart- 
ments of government and apportion its 
various powers among them. 

“Having vested the law-making power 
in the Legislature, it possesses that power 
in an absolute and unlimited degree, un- 
less the restriction is found in the Con- 
stitution itself.” 

“Now, the adjective ‘a’, commonly 
called the ‘indefinite article,’ and so called, 
too, because it does not define any par 
ticular person or thing, is entirely too im 
definite, in the connection used, to define 
or limit the number of judges which the 
legislative wisdom may provide for the 
judicial circuits of the State.” 


CONSTRUCTION 


It was insisted that if “a’’ does not meat 
one, and but one, in the section quoted, 
then the way would be open for a latitud 
narian construction in the various other set 
tions where it occurs; and the number a 
Governors, Attorneys General, Secretaries 
of State, Auditors, General Assemblies, etc, 
Arkansas was to have would depend only 
upon legislative caprice. The court a¢ 
mitted that in another section of the Cor 
stitution it was provided that the executive 
department of the State should consist @ 
a Governor, Secretary of State, Treasuref 
of State, Auditor of State, and Attorney 


*This is one of the articles submitted in the prize competition held by the Junior Barristers 


of the Los Angeles Bar Association. 
available in The Bulletin. 
(1) 


(2) Cooley, Const. Lim., 200, 201, 206. 


It has been deleted in order to accommodate the spatt 


State v. Martin, 60 Ark. 343, 353; 30 S. W. 421; 28 L. R. A. 153 and note. 
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General, but stated that no one would con- 
tend that there could be more than one of 
each of those functionaries, the limitation 
being found in the name of the office and 
oficer created and not in the use of the let- 
ter “a”. The idea of two Governors, Sec- 
retaries of State, etc.. is unknown in the 
history of the formation of State Govern- 
ments in this republic. It was pointed out 
that in other sections the word “one” was 
used, as, for example, “one Justice of the 
Peace for every 200 electors,” or “in each 
county there shall be one sheriff, one as- 
sessor, One coroner, etc.” Therefore, the 
convention, when actually limiting the num- 
ber, used the numerical adjective, or other 
terms, which in themselves expressed af- 
firmatively the idea of one, and hence ex- 
duded that of any more. 

In concluding its opinion, the court “in 
such positive, affirmative terms as plainly 
implied the negative of what was not men- 
tioned” secured Brother Martin’s seat upon 
the circuit bench as follows: 


“We are of the opinion that the gram- 
matical particle ‘a’, whose office is fre- 
quently only to preserve euphony in the 
use of words and structure of sentences, 
and whose force often depends upon the 
mere accident of accentuation, was not 
used, nor was it ever intended to be used, 
by the framers of our organic law, so as 
to obstruct and partially defeat the ex- 
alted purpose for which the circuit courts, 
the ‘great residuum of all jurisdiction,’ 
were created, namely, the speedy adminis- 
tration of public justice.” 


Post OFFICE CASE 


In the case of Thompson v. Stewart®, a 
hotly contested fight was brought before 
the Iowa Supreme Court. The go 
owned a building in which the U. S. Post 
Office was located. With increasing pros- 
perity in the community the Post Office be- 
came over-crowded and cramped for room. 
Fearing that the United States Government 
would move to some other block, defendant 
and other property owners on the street 
subscribed a contract to indemnify plaintiff 
by installments if he would furnish “a room 
that is improved and suitable” on the same 
lot for ten years without rent to the Gov- 
ernment. 

A year later, plaintiff, being unable to 
collect the promised indemnity, sued de- 


fendant for the first installment. Defendant 
claimed that he understood that the room 
to be furnished was to be a front room on 
the street, while plaintiff had actually made 
available only a back room. The lower 
court allowed defendant to admit parol evi- 
dence to explain an alleged latent ambig- 
uity, and refused to allow plaintiff to re- 
cover on the contract. 

On appeal, however. the decision was re- 
versed in favor of plaintiff on the theory 
that according to the written memorandum 
no particular room had been called for and 
that plaintiff had complied to the letter of 
the agreement, (that letter being none other 
than ce a”). It was held that the contract 
was no different than one to furnish a cer- 
tain number of bushels of wheat or the use 
of a suitable horse for a given job. 


“a OR “ANY” 


In a Massachusetts case entitled Nat. 
Union Bank v. Copeland*, a debtor made 
an assignment in writing to trustees for the 
benefit of such creditors as should execute 
the instrument within 60 days from the 
date thereof, or within such further time as 
the trustees should allow “in and by a writ- 
ing” indorsed on the instrument of assign- 
ment. 

It was held that the term “a writing” did 
not limit the trustees to an allowance of 
only one extension of the time in which 
creditors could become parties to the exten- 
sion. Quoting the opinion: 


“The particle ‘a’ is not necessarily a 
singular term; it is often used in the 
sense of ‘any,’ and is then applied to 


more than one individual object.” 


One of the most colorful cases on record 
dealing with the subject at hand is that of 
Snowden v. Guion®, a New York action on 
a policy of marine insurance. Plaintiff, de- 
siring to ship several hundred cattle to a 
distant port, insured them against loss with 
defendant’s assignor. The pertinent clause 
in the policy read as follows: “. . . liable 
only for loss of animal or animals caused 
directly by a sea, by stranding, sinking, 
burning, or collision 


The cattle were shipped hhetapeen decks on 
a freighter, and while in transit a heavy 
storm arose upon the ocean. It was neces- 
sary to batten down the hatches to keep 
the ship afloat, but as a result of such ac- 
tion 156 of the cattle died of suffocation and 


(3) Thompson v. Stewart, 60 Iowa 223, 225; 14 N. W. 247. 
Nat. Union Bank v. Copeland, 141 Mass. 257, 266; 4 N. E. 794. 
Snowden v. Guion, 101 N 


(4) 
(5) 


. Y. 458, 463; 5 N. E. 322. 
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bruises. In the consequent litigation to re- 
cover on the policy the point at issue fo- 
cussed upon the words “a sea.” The de- 
cision reads: 


“The words to be construed are sus- 
ceptible of two meanings, the one general, 
and the other restricted and particular. 
‘A sea’ may mean a general disturbance 
of the surface of the water occasioned by 
a storm, and breaking it up into the roll 
and lift of waves following or menacing 
each other. 

“When a captain reports that on a par- 
ticular day he encountered a heavy sea, 
he uses a natural and appropriate ex- 
pression, which we are not liable to mis- 
understand. If he says that a gale came 
from a particular direction, and raised a 
sea which delayed his progress, he prop- 
erly describes the general disturbance of 
the water consequent upon a storm. 

“On the other hand, if he reports that 
in a gale a sea carried away his boats, 
and another swept a seaman overboard, 
we understand him in each instance to re- 
fer to some particular wave or surge, 
separate from its fellows, which worked 
its own peculiar and special destruction.” 


Since the phrase was ambiguous the court 
felt at liberty to resort to the surrounding 
circumstances in aid of its interpretation. 
Losses occasioned directly by “stranding, 
sinking, burning, or collision” evidently 
contemplated injuries to the ship which 
might occasion as proximate consequences 
the death of the animals carried. Since 
single waves could not reach the cattle 
where they were, between decks, it could 
logically be assumed that nobody con- 
templated the direct impact of a wave or 
waves. 

The use of the word directly did not alter 
the interpretation, for between the shock of 
the waves upon the vessel and the death 
of the animals there was no intervening 
cause. Thus plaintiff, by strict application 
of elementary grammar, flavored no doubt 
with the tang of the sea, saved himself 
the price of 156 cows. 


CALIFORNIA CODE 
A California case of unique interest bear- 
ing upon the vicissitudes of “a” is that of 
Linebaugh v. Linebaugh*®. The lower court 
having granted plaintiff an annulment of 
marriage, defendant appealed on _ the 





grounds that no cause of action had been 
advanced by plaintiff. 

There was in the argument of appellant 
a good deal of rather elaborately con- 
structed logic indulged in, founded upon an 
asserted distinction between “marriage” and 
“a marriage.” The contention seemed to be 
that “a marriage’ means only a marriage 
ceremony,—‘the gateway through which the 
parties enter the married state.” Therefore, 
it was contended that the provision in sec- 
tion 82 of the California Civil Code that 
“a marriage” may be annulled for certain 
causes, means only that for one of those 
causes a marriage ceremony may be an- 
nulled, but that if the plaintiff admits the 
existence of “marriage” without the “a”, 
he cannot invoke the remedy provided by 
that section. 


Justice McFarland, however, failed: to see 
such distinction in the code. “Marriage,” 
in his opinion, meant, generally, a certain 
existing relation or status, and “a mar- 
riage” could mean nothing more than that 
same status as existing between two par- 
ticular persons. Said he: 

“The Code section would be idle and 
vain if it proposed merely to annul a 
nullity.” 

WEBSTER’S DEFINITION 


The indefinite article “a” is placed before 
nouns of the singular sliiadian: denoting an 
individual object, or quality individualized. 
According to Mr. Webster, “a” means one 
or any, but less ‘ ‘emphatically than either.” 
It may mean one where only one is in 
tended, or it may be any one of a great 
number. That is the trouble. Of itself, it 
is in no sense a term of limitation. As in 
the above mentioned case of State v. Mar 
tin’, if there were a dozen judges in any 
one circuit, each would still be “a judge’ 
for that circuit. 

Quality is defined as (1) “the condition 
of being such a sort as distinguished from 
others; (2) special or temporary character, 
profession, occupation.” (Webst. Dic.) 
The “a” was so used in the Martin case 
ames, The character or profession was 
that of a judge. The functions of the office 
to be performed were those of “a judge,’ 
not governor, sheriff, or constable. It is 
apparent that “a” was used before the word 

“judge” in the section under considera 
tion, because, according to our English 
idiom, the sentence could not have beet 


(6) Linebaugh v. Linebaugh, 137 Cal. 26, 27; 69 P. 616. 


(7) 


State v. Martin, 60 Ark. 353; 30 S. W. 421; 28 L. R. A. 153 and note. 
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euphoniously expressed without it. In some 
languages, the Latin and Russian, for in- 
stance, it would not have been used at all. 
If the limitation was not in the word 
“judge”, without the “a”, there was cer- 


tainly no restriction with it. 

American decisions appreciate the dis- 
tinction between the definite and indefi- 
nite articles as represented by the fol- 
lowing two cases. In Sharff v. Common- 
wealth, a Pennsylvania case*, on an in- 
dictment for publishing a libel on the 
characters of A and B, and also upon the 
memory of C, deceased, the jury found the 
defendant “guilty of writing and publish- 
ing a bill of scandal against A and B, 
but not guilty as to any C, deceased.” It 
was held that the defendant was not found 
guilty of the offense charged in the indict- 
ment, the court saying: 


“A bill, is very different from the bill, 
and it would be extending liberality to 
an unwarrantable length to confound the 
articles a and the.” 


The other case is known in the Montana 
reports as Wastl v. Montana Union R. 
Co.°, and was an action by an employee 
for personal injuries. The lower court’s 
decision was reversed on the ground that an 
instruction that although the plaintiff was 
negligent, he was not precluded from a re- 
covery unless his negligence was “the” 
proximate cause of the injury, was errone- 
ous, since the jury could have inferred 
from the use of the definite “the” that the 
plaintiff, though guilty of negligence which 
could be called “a” proximate cause of the 
injury, should not be barred unless his neg- 
ligence was the sole cause of the injury. 
The decision states: 


“The indefinite ‘a’ used in place of 
‘the’ would have meant ‘one’ or one of 
the class, or, in this instance, one of 
the two contributing causes.” 


_ Singularly contrary to the above result 
is the reasoning applied in the West Vir- 
ginila case of Deutch v. Mtg. Securities 
Co.° That was a suit to enjoin the build- 
ing of more than one one-family house on a 
lot. Plaintiff, the grantor of the lot, relied 
upon a covenant in the deed which stated, 


“No dwelling house shall be built upon the 
said lot except a one-family house.” . 

Defendant, the grantee, contended that 
the words, “a one-family house,” were de- 
scriptive of the generic character or quality 
of the residence structures which might be 
erected; and that the article “a” was used 
only for the purpose of euphony in the 
grammatical construction of the sentence. 

Plaintiff, on the other hand, claimed that 
the word “a” meant “one,” and created a 
numerical limitation. 

The court sagely reviewed the deed re- 
strictions and admitted that doubt existed. 
So, considering the covenant to be aimed at 
the exclusion of apartments or flats, the 
rule that doubt in restrictions must be con- 
strued in favor of the grantee was applied 
and the injunction denied. 

In law Latin the word “a” is a preposi- 
tion used to signify the following: “by,” 
“in,” “of,” “on” and “from.”44_ At Roman 
trials the judge, on a table covered with 
wax provided for the purpose, inscribed 
the letter “A” (absolvo) when he voted to 
acquit. The letter “A” (i. e. antiquo,—‘for 
the old law’) was also inscribed upon 
Roman ballots to indicate a vote against 
a proposed law. 


An adultress among the Puritans was 
condemned to wear the initial letter “A” 
in red cloth on her dress, a custom for- 
tunately discarded in the 17th century. 


In conclusion, it is hoped that this definit- 
ive article about the indefinite article has 
served to make manifest the importance to 
the lawyer of particularity in details. When 
so small a thing as the letter “a” can make 
so much difference in the lives and property 
of the people concerned it is well to know 
what there is to be learned regarding the 
subject, even though it means going 
humbly back to the beginnings of the books. 


In the words of the ancient Spanish proverb: 

“Has las cosas pequenas como si fue- 

sen grandes, y llegaras a hacer las cosas 
grandes como si fuesen pequenas.” 


(Do the little things as if they were 
big, and you will become able to do the 
big things as if they were little.) 


(8) Sharff v. Commonwealth, 2 Binn. (Pa.) 514, 519. 


(9) Wastl v. Montana Union R. 


Co., 24 Mont. 159, 177; 


61.2. 9. 


(10) Deutch v. Mtg. Securities Co., 96 W. Va. 676; 123 S. E. 793, 795. 

(11) It is to be regretted that the use of law Latin in modern litigation is becoming less 
prevalent. This fine, old heritage of the ancient days when lawyers talked to the clerics and 
the clerics talked to God, has helped many an old practitioner out of a hole before the very 


eyes of his youthful adversary. 
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